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. - WASHINGTON, Jan.. 2— The 
Watergate cover-up trial is over 
at last; the question now is 
. _ whether the trial was fair. 

The question can be an- 
• ; swered on several levels, in 
several ways — and 
.. some of those 

News ways, in the end, 

Analysis ma y be contra- 
* dictory. Four men 

who were once, 
among the highest officials in, 
government were convicted of 
conspiracy to obstruct justice 
by 12 residents of Washington' 
—12 men and w'omen who in-: 
eluded a retired maid, a retired I 
doorman and a countergirl. 
Were the defendants convicted 
by a jury of their peers? 

They were convicted — and a 
co-defendant acquitted — after 
•46 days of testimony in which 
the Government put on 30 wit- 
nesses and so many tape re- 
cordings, building a monumen-j 
tal case against the three best-; 
known defendants — John N. 
Mitchell, H. R. Haldeman, and- 
John D. Ehrlichman — and a less 
massive but still seemingly sub- i 
stantial case against the twoj 
others — Robert C. March an, who 
Weils Parkinson, who was ac- 
quitted. 

Did the verdict reflect the 
evidence? 

Sirical and Nixon 

Did it matter that the presid- 
ing judge at the trial, judge 
John J. Sirica, was one of the 
persons responsible for break- 
ing open the cover-up case in 
the first place? Did it matter 
that Richard M. Nixon never 
came to the trial? 

Each of these questions and: 
dozens more go into the ques- 
tion of whether the Watergate 
trial was fair. 

b But each can be answered 
differently, depending upon 
one’s perspective. 

The law provides one answer 
—or will, when the appeals are 
over, and it is not necessarily; 
always the same as the answer 
based on emotion, or common 
sense, or historical comparisons. 

There was much that oc- 
curred in Judge Sirica’s court- 
room over the last 14 weeks 
that might appear, on its face, 
as unfair to many people — for 
instance, according to public 
opinion . polls, it seemed unfair 
to prosecute the aides of Mr. 
Nixon when Mr. Nixon himself 
went free, because of his par- 
don last August. 

But there was also much 
that appeared fair — the jurors 
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Hin ges on Dozens of Questions \ 


nistic” defenses of the various 
defendants. 

Three of the defendants — 
Mr. Mitchell, Mr. Haldeman 
and Mr. Ehrlichman — will prob- 
ably contend too that they 
were denied their Sixth Amend- 
ment right to have the court 
produce witnesses needed for 
their defense. For all ; three 
asked to take Mr. Nixon’s depo- 
sition, and Judge Sirica refused, 
citing both Mr. Nixon’s poor 
health and the limited value of 
the testimony that he could be 
expected to give. 

There will be other points 
as well — Mr. Ehrlichman, for 
instance, will probably argue 
that Judge Sirica should not 
have permitted as much 
prosecution testimony as he 
did about the activities in 1971 
of the White House ‘‘plumbers” 
unit, which Mr. Ehrlichman 
supervised. 

Mr. Mardian is expected to 
(contend that the judge should 


have allowed him to present to 
the jury the canons of legal 
ethics, evidence that Mr. Mar- 
dian wanted to back up his 
contention that his activities in 
the Watergate affair Were 
within the bounds of actions 
permitted by lawyers. 

To a number of . legal ob- 
servers, the various defense 
points include at least a few 
that pose substantial legal ques- 
tions — the pre-trial publicity 
issue, in particular. Yet at the 
same time, many lawyers — in- 
cluding some involved in the 
case — consider the prospects, 1 
on appeal somewhat dim. 

The pessimism stems in part! 
from the decision this fall by ! 
the United States Court of Ap- 
peals for the District of Colum- 
bia Circuit upholding Judge Si- 
rica’s conduct of Hie first 
Watergate trial, that of the 
burglars. 

The appeals court agreed in I 
its decision that Judge Sirica* 


were sequestered, for instance, 
so that they could not read or 
hear news accounts of the 
trial, accounts that mighe color 
their opinion. 

And, legally, the fact that 
mistakes were made at a trial 
—even if they were mistakes 
by the judge on legal issues — 
does not mean that a trial was 
not fair. 

Steps Toward Appeal 

On appeal, the question is, 
instead, whether there was “re- 
versible” error. And, under a 
legal trend that started in the 
early part of the 20th century, 
and took on new dimensions 
in the last decads as the com- 
position and teor of the Su- 
preme Court turned less lib- 
eral, a great many errors can 
be made at a trial without the 
trial verdict being overturned. 

The defense attorneys in the 
cover-up case spent much of j 
their time at the trial trying to : 
“build a record,” as they call I 
it, of erro by Judge Sirica. 
Time after time they would 
object to noe of his ruling, for 
instance, knowing that their 
objections would be denied but 
wanting the issue on the rec- 
ord in the event of appeal. 

Now, lawyers for each of 


the four defendants who were 
convicted are preparing ap- 
peals. None would comment 
today on their cases; the trial 
record, though, gives a clear 
indication of the major argu- 
ments they will raise. 

They will argue that Judge 
Sirica should not have presided 
over the trial — that he was 
biased in favor of the prosecu-; 
tion because of his role in the 
trial in 1973 of the Watergate 
burglars. 

They will contend that the 
massive press coverage of the 
case made it impossible to se- 
lect an impartial jury. They 
(will say that Judge Sirica al- 
lowed too much “hearsay” tes- 
timony, that the White House 
tapes were not properly authen- 
ticated before they were intro- 
duced, that the defendants 
should each have been tried 
separately due to the “antago- 


had made various errors, but 
called them harmless — and 
in its decision praised his ef- 
forts to get to the truth. 

The pessimism comes also be- 
cause of the legal trend that 
the appeals court’s decision re- 
flected— the trend toward con- 
sidering more and more errors 
“harmless.” 

Once, according to Yale 
Kamisar, a professor at the Uni- 
versity of Michigan Law School 
and. an expert on constitutional 
law, trial verdicts were re- 
versed almost automatically — 
and in great numbers — because 
of so-called “technical errors.” 

In reaction, the rule of 
“harmless error” was de- 
veloped. 

Beginning in 1919, statutes 
jwere passed that stated, in 
effect, that certain technical 
; defects in a trial did not neces- 
sarily matter. 

The latest codification of 
this rule is in the Federal Rules 


that even certain constitutional 
errors could, in certain situa- 
tions, be harmless. 

The test, the Court indicated 
then,' was whether the mistake 
had contributed to the verdict 
— for example, did improperly 
admitted evidence help lead the 
jury to convict a defendant? 

But now,- according to Mr. 
Kamisar, the test is somewhat 
looser — the question, in effect 
is whether “untainted,” or per- 
missible evidence, provided 


of Criminal Procedure, and it 1 
reads thus: “Any error, defect, 
irregularity or variance which] 
does not affect substantial! 
rights shall be disregarded.” 

Fairness, Not Perfection 

The theory, as the Supreme' 
Court stated at this point — and 1 
as Judge Sirica remarked from' 
time to time during the trial — i 
is that a defendant is entitled 1 
to a fair trial, not a “perfect”! 

When the harmless error rule 
one. 

was first developed, and for! 
decards afterward, courts con-j 
tinued to think that certain 1 
errors at least were grounds 
for automatic reversal. Essen- 
tially, these were errors relat- 
ing to constitutional rights— 
the Fifth Amendment protec- i 
lion against self-incrimination, ! 
for instance, and the right to. 
counsel. 

But, beginning in 1967, the: 
Supreme Court began to say! 


“overwhelming support” for the 
verdict. 

That was the test the ap- 
peals court appeared to use in 
its decision last fall on the first 
Watergate trial. 

The appeals in the cover-up 
case may take several years to 
decide. However, it is consid- 
ered likely that the appeals 
court, at least, will follow sub- 
stantially the same legal test in 
the cover-up case that it did in 
the original Watergate case. 


